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DUTIES AMENDMENT BILL 2011 

Second Reading 

Resumed from 22 June. 

MRS M.H. ROBERTS (Midland) [12.43 pm]: The Duties Amendment Bill 2011 is a very brief piece of 
legislation; including the index page, it totals about six pages. In his second reading speech, the Treasurer 
indicated that this bill became necessary because of a High Court decision made on 15 December 2010. The 
amendments to the Duties Act arise because of that High Court decision, which essentially related to the 
assessment of stamp duty. The amendments clarify the definition of “land” with respect to an estate or interest in 
a mining tenement, including subleases or sublicences of mining tenements. There are also amendments to 
specify what constitutes a fixture with regard to petroleum licences and mining tenements. I wonder whether in 
his response the Treasurer might advise the house whether he has read that High Court decision of 15 December 
2010 and whether any other matters arise from that decision that might have future implications for the Duties 
Act or indeed other state legislation. The opposition supports this bill.  

DR J.M. WOOLLARD (Alfred Cove) [12.45 pm]: I am sorry, Mr Speaker; I was outside the chamber and just 
came in. 

The SPEAKER: Welcome back inside, member for Alfred Cove! 

Dr J.M. WOOLLARD: Thank you, Mr Speaker! 

I really hope that if the Treasurer does not disappear, he could possibly answer my questions about the Duties 
Amendment Bill as interjections. First, I thank the Treasurer for the briefing on the bill. My understanding of the 
legislation is that in 1998 a claim was made on duties paid on the sale of a fixture on a mining tenement, and that 
when the Stamp Act became the Duties Act, a mining tenement under the Duties Act became a fixed interest in 
land. However, at the conclusion of the High Court case in question—heard in, I think, May last year, with the 
decision made in December—it was decided that a fixture on a mining tenement is not a fixed interest in land, 
and that a mining tenement is not a fixed interest in land. The fact that a mining tenement is not a fixed interest 
in land was dealt with in the change from the Stamp Act to the Duties Act. However, the matter of fixtures was 
not dealt with at that time. I believe that this amendment bill now basically states, in clause 4, that a fixture on a 
mining tenement is now a fixed interest in land similar to any other fixture on freehold land. Initially, I wondered 
why things were being done this way rather than, if the area was not a fixture, having almost a separate tax for 
that area in order to get duties from it. Does the High Court ruling really mean—not in these words—that our 
legislation was possibly lacking, because, prior to the Duties Act, we had not classified a mining tenement as a 
fixed interest in land, and we had not classified a fixture on a mining tenement? Is that what we are doing now? 
Was that High Court case really saying to us that our legislation was maybe weak in relation to those 
determinations, and are we thus now addressing the insufficiencies of our legislation? Is the Treasurer able to 
answer that now in his reply?  

MR C.C. PORTER (Bateman — Treasurer) [12.48 pm] — in reply: I will endeavour to answer the questions 
raised by both the shadow Treasurer and by the member for Alfred Cove on the Duties Amendment Bill. I caveat 
that by saying that I am neither a property lawyer nor a taxation lawyer, but I have read the High Court decision 
and I have been fully briefed on this matter, and I think some reasonably simple summaries of the situation can 
be provided.  

The High Court decision in TEC Desert Pty Ltd v Commissioner of State Revenue, which I will just refer to as 
TEC henceforth, has affected, member for Alfred Cove, the meaning of “land” for stamp duty purposes. It has 
done so by ruling that certain mining interests and associated plant and equipment are not land or fixtures but 
instead constitute personal property. This obviously has an effect on the way tax is payable. The decision, on our 
assessment, impacts the application of landholder or land-rich duty to companies holding mining and exploration 
tenements. Members will find those terms in the relevant act. The decision may also have implications for asset 
sales involving mining and power generation, or similar plant and equipment. 

On 23 December last year, the state government announced retrospective amendments to the Duties Act 2008, 
which is the legislation we are dealing with in this bill today. The reason for that retrospectivity—if I could 
summarise it in this way—is that prior to the decision in TEC, companies had been paying duties on these types 
of transactions, had accepted that duty was payable, had expected to pay the duty and were paying the duty. 
However, pursuant to the decision of the High Court of Australia, at least in one instance, the duty was not 
payable, even though the company expected that it should pay and did pay it. The retrospectivity provision in 
this bill is a very modest form of retrospectivity. We are saying that the situation was a certain way and everyone 
expected it to be that way and the duties were being paid. Nothing in this legislation prevents people from 
making an application similar to that made by TEC for transactions prior to 23 December; however, we say that 
this new change will be effective as at the date of the announcement on 23 December. 
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Dr J.M. Woollard: I was under the impression that they couldn’t challenge because people only have 60 days 
from when they are given an assessment to actually challenge that assessment. 

Mr C.C. PORTER: There is that limit, although I understand that there has been one challenge and we have 
extended the time for making that challenge; so, only one. 

I will give a very quick description of the TEC transaction, as I think that goes some way to explaining what 
occurred. The year was 1998. WMC Resources decided to divest responsibility for generating power for its 
mining operations in Western Australia. To achieve that, WMC needed to sell or license its power generation, 
transmission and distribution assets, and that selling or licensing would be to TEC and another company, AGL. 
Assets had been built on land, which land was the subject of mineral leases granted under the Mining Act 1904 
and mining leases granted under the Mining Act 1978. Those interests were considered to be mining tenements 
under the Mining Act and were held by WMC. There was no dispute that those were mining tenements held by 
WMC. Assets had then been built on freehold land held by WMC under the Transfer of Land Act. Therefore, in 
1998 there was a sale agreement and a number of licence agreements. The basic structure of the transaction was 
twofold: first, any asset that was personal property was to be sold by WMC to TEC and AGL under a sale 
agreement. Upon completion of that sale agreement, the assets passed to TEC and AGL as personal property. No 
duty was, therefore, payable on those transfers because they were transfers of personal property. The second part 
of this cluster of transactions was that assets that were fixtures would be subject to the licence agreements 
granted by WMC in favour of TEC and AGL, and once completed those licence agreements transferred the risk 
of the assets to TEC and AGL. If members like, the licence agreements were the transfer of the mineral leases; 
that is, the leased land from WMC to AGL and TEC upon which certain structures were built. 

The Duties Act 2008, which is the act that this bill will amend, came into effect on 1 July 2008. Prior to that, all 
these transactions, and transactions similar to them, were being assessed for payable duty under the old Stamp 
Act, which was the 1921 act. Under the old Stamp Act, stamp duty was charged on the transfer of an estate or an 
interest in land. The transfer of an asset that was affixed to the land with the requisite intention of so being 
affixed was a fixture at common law. That was everyone’s understanding of the situation at common law. That 
fixture, or that asset that was affixed, also attracted stamp duty because it was considered part of the land to 
which the Stamp Act applied. That was a rule of common law that everyone accepted was the case. 

Dr J.M. Woollard: But isn’t this case saying that that interpretation under common law wasn’t strong enough? 

Mr C.C. PORTER: That is precisely what it is saying, except—I will come to this in a moment—the move to 
the Duties Act 2008 cured that problem in part. Of course, this is a problem that goes back to the old Stamp Act. 
In the transfer of land with assets affixed to the land, the Stamp Act relied on the common law definition of land 
and fixtures, and applied that definition to these scenarios of mining leases where assets were transferred 
pursuant to a mining lease. Conversely to that point, the transfer of an object that was not a fixture would not 
attract stamp duty, obviously, such as personal property, and often that was transferred separately from the estate 
or interest in the land. 

In essence, the assets on land subject to mining tenements need to be considered. In the action that TEC brought 
first of all before the Supreme Court and then the Court of Appeal, the WA Commissioner of State Revenue 
argued that the transfer of all the assets in this sales agreement between WMC, TEC and AGL were subject to 
stamp duty. The state of Western Australia argued that for two reasons: first, the mining tenements held by 
WMC were estates or interests in land; and, secondly, the majority of the assets were fixtures attached to the 
land. The commissioner, therefore, argued that the tenements changing hands were estates or interests in land, 
and he argued that on the basis of the common law understanding at the time. Then, by extension, the assets that 
were also transferred with the mining tenements were fixtures attached to the land, if members like, because they 
were part of the deal of the mining tenements transfer.  

The High Court, as it transpires, did not accept that argument. However, the High Court’s decision is very much 
about an interpretation of the common law as it was applied to the old Stamp Act. The High Court unanimously 
held—very rarely does it unanimously hold anything, but this is one of those cases—first, that the mining 
tenements did not confer an estate or interest in land and were personal property rather than an estate or interest 
in land; and, secondly, that all of the mining plant and equipment affixed to the land was personal property and 
not a fixture as understood under the general law. Therefore, the two problems the High Court identified were, 
first, that the transfer of a mining tenement was not a transfer of land; and, secondly, that the plant and 
equipment affixed to the land, which was also transferred by the transfer of the mining tenement, was not a 
fixture under the prevailing understanding or definition at common law. In effect, the High Court indicated that 
the general law of fixtures did not apply, as the Mining Act has express provisions dealing with rehabilitation 
and removal of assets. The High Court essentially concluded that the transfer of any asset attached to land in 
respect of which a mining tenement had been granted did not attract stamp duty.  
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Another change that we have made goes to address the question the member for Midland raised, although it was 
not touched upon in the High Court decision. The advice that has flowed to the government is that the other 
possible area that may affect the assessment of tax relates to petroleum pipeline licences and crown leases, which 
explains why this bill also places that inside the definition of “land” in the new Duties Act. I will come to that in 
a moment. 

The High Court basically took a black-letter approach to all the assets that were fixtures built on WMC’s 
freehold land and found that the structure of the transaction made it clear that only personal property would be 
transferred to TEC and AGL under the sale agreement. Secondly, the High Court found that if an asset was a 
fixture, it was subject to the licence agreement, as that is what the contract for sale said. That is therefore what 
led the High Court to conclude that there was no transfer of an estate or interest in land and no stamp duty was 
payable on the assets attached to the freehold land. I think this goes to the point the member for Alfred Cove 
raised. The old Stamp Act 1921 was replaced by the Duties Act 2008, and to a large extent the problems that 
were encountered in the TEC decision have now been — 

Dr J.M. Woollard: Addressed. 

Mr C.C. PORTER: Indeed—cured by the repeal and replacement of the Stamp Act with the Duties Act. That is 
because the Duties Act has a definition of land that includes mining tenements, and therefore the arguments 
raised in the TEC decision, insofar as they relate to mining tenements, are likely no longer applicable in WA. In 
addition, the new Duties Act also contains a general anti-avoidance provision that prevents duty avoidance 
arrangements, which is about any company structuring these deals to try to avoid the characterisation of property 
that is being transferred as land with a fixture on it to avoid duty. Those duty provisions have obviously been in 
place since 2008.  

That is as simple a summary of the High Court decision as I can provide to the member for Alfred Cove. This 
bill amends the Duties Act 2008 and attempts to cure that problem if we now have a situation under the common 
law, whereas, prior to the High Court decision in TEC Desert Pty Ltd, mining tenements were considered to be 
an interest in land, which were in turn considered to be property; and then in turn fixtures attached to mining 
tenements were also considered to be an interest in land in the same way that fixtures attached to freehold land 
were an interest in land. That situation has been corrected by the High Court’s interpretation of the common law. 
Some cure was already provided by the Duties Act 2008—that is, because there is a dutiable property list in the 
2008 version of the act. Land is included in the dutiable properties list, and in addition to its normal meaning is 
specifically defined to include any estate or interest in land other than a carbon right or carbon covenant, which 
may become relevant in the coming years, but it also includes a mining tenement, a licence under the Petroleum 
Pipelines Act 1969, and anything that is part of land as a fixture. Because the High Court decision in TEC found 
that a mining tenement is not an interest in land, but, rather, is personal property—mining tenements were 
personal property items affixed to the mining tenements so could no longer be considered to be part of the land 
as a fixture, but, rather, were personal property—the reference in the present Duties Act to anything that is part 
of land as a fixture no longer applies in the context of items attaching to mining tenements. The TEC decision 
impacts the common law so that the reference to fixtures no longer includes items attached to mining tenements.  

The part of the problem which is not yet solved, and which this bill seeks to solve, is that the High Court 
decision makes two changes to the previously accepted common law position: if interests in land are transferred 
pursuant to a mining tenement, that is not a transfer of land. We have already had that problem fixed with the 
Duties Act 2008. But the second part of the problem was that fixtures, or assets sitting on land subject to a 
mining tenement, were not attached to the land. Even though we had cured the definition about a transfer of land, 
we had not cured the definition of saying that the thing affixed to the mining lease, which is land, is land. That is 
what this amendment bill does. The amendments overcome this second issue raised by the High Court by 
including in the definition of land anything that would have been part of the land as a fixture if the mining 
tenement were a freehold estate in land.  

The member for Alfred Cove’s question was: was there an easier way of doing this? The answer is no; there was 
not. The decision that the High Court made was uncontemplated with respect to those two issues about the 
common law of land transfers and assets being fixtures. Finally, these amendments are going to specifically 
include a pipeline constructed on land under the authority of a licence granted under the Petroleum Pipelines Act 
1969. That amendment will ensure that, in the context of fixtures attached to pipeline licences—that is to say, the 
pipeline—they are specifically included in the meaning of the land and dutiable upon transfer. The 2008 act 
fixed the problem that the High Court identified, which problem the High Court said is that a mining tenement 
that is transferred from party A to party B is not a transfer of land.  

Dr J.M. Woollard: That then made that a fixed interest?  

Mr C.C. PORTER: That is correct. Making a long definition list of the term “land”, which amends the common 
law, ensures that we bypass the common law as interpreted by the High Court, and for the purposes of this state 
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the transfer of a mining tenement from party A to party B is a transfer of land. The second part of the problem is 
that things built on land or pursuant to a mining tenement are now, by virtue of this amendment, also going to 
become land and thereby dutiable, as is a pipeline attached to land pursuant to a pipeline licence. Perhaps the 
bottom-line summary is that it has always been the case that the state has considered it fair and an appropriate 
return to the taxpayers of Western Australia—the citizens of Western Australia—that when large companies 
transfer an asset, in this case land, and where things are fixed to it, albeit the land is a mining tenement that we 
define as land, that they should pay a transfer duty on that, just as a normal non-corporate citizen pays a duty 
when they transfer a house and things fixed to the land such as a house, and indeed on motor vehicles. I hope 
that answers the queries that were raised. I have advisers present if it is necessary to go into the consideration in 
detail stage of the bill; otherwise, that is the explanation that is provided.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Treasurer), and transmitted to the Council. 
 


